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The staggering string of victories by the gay rights movement's campaign for marriage equality raises
guestions not only about how gay people have been able to successfully deploy marriage to elevate their
social and legal reputation, but also what kind of freedom and equality the ability to marry can mobilize.

Wedlocked turns to history to compare today's same-sex marriage movement to the experiences of newly
emancipated black people in the mid-nineteenth century, when they were able to legally marry for the first
time. Maintaining that the transition to greater freedom was both wondrous and perilous for newly
emancipated people, Katherine Franke relates stories of former slaves involvements with marriage and
draws lessons that serve as cautionary tales for today's marriage rights movements. While "be careful what
you wish for" isa prominent theme, they also teach us how the rights-bearing subject is inevitably shaped by
the very rights they bear, often in ways that reinforce racialized gender norms and stereotypes. Franke further
illuminates how the racialization of same-sex marriage has redounded to the benefit of the gay rights
movement while contributing to the ongoing subordination of people of color and the diminishing
reproductive rights of women.

Like same-sex couples today, freed African-American men and women experienced a shift in status from
outlaws to in-laws, from living outside the law to finding their private lives organized by law and state
licensure. Their experiences teach us the potential and the perils of being subject to legal regulation: rights
and specifically the right to marriage can both burden and set you free.
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Richard Jespers says

Ms. Franke, Sulzbacher Professor of Law and Director for Gender and Sexuality Law at Columbia
University, puts forth an interesting, almost quirky thesis for her book. She believes that same-sex couples
receiving the right to marry is similar to laws that compelled African-American men and women who had
been cohabiting prior to the end of the Civil War, to marry following its end. And she asserts some
compelling arguments or at least some ideas to ponder.

In her introduction, Franke writes; “ State licensing means your relationship isnow
governed by law, and that you haveto play by law’srules. An affair or a breakup now
haslegal in addition to emotional consequences. Put most bluntly, when you marry, the
state acquiresalegal interest in your relationship. Cloaking freedom in state
regulation—as the freedom to marry surely does—is a curious freedom indeed, for this
freedom comeswith itsown strict rules’ (9).

The author points up a number of problems with marriage equality, one of which isthe
following: “ Given that sexual orientation-based discrimination islegal in twenty-nine
states, many Americansin same-sex relationshipsfind themselvesin the situation where
they have aright to marry but exercising that right could result in losing their job once
their employer learnsof their marriage” (59).

“Lawyerswho advise non-traditional families on their legal rights have noted that once
states started to allow same-sex couplesto marry, therights of couplesin non-marital
families began evapor ating. Whether it be relationship contracts between unmarried
partners, de facto parental rights, or rightsthat might accrue between two partnersasa
matter of common law, little by little courts are saying: you could have married, and since
you didn’t we won'’t recognize you as having, or being ableto create, any kind of
alternative family relationship between or among you that islegally enforceable. The
right tomarry, thus, extinguishes a right to be anything else to one another” (98).

Franke later reasserts what she claimsin her introduction, which is worth repeating, for it
seems to reinforce her thesis: “ Getting married meansthat your relationship isno longer a
private affair since a marriage license convertsit into a contract with three parties: two
spouses and the state. Onceyou'rein it you haveto get the permission of ajudgeto let
you out. And what you learn when you seek judicial permission to end a marriageisthat
it'salot easier to get married than it isto get divorced” (121).
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As Franke begins to conclude her arguments, she often shifts to speculative language. “ Of
coursewe can’t know for sure, asthe court documentstell usfar too little. But | havea
couple of guesses about why these unwed motherswent to court and filed form papers
announcing the fathersof their children” (174). “ Another possible explanation for the
frequent filing of bastar dy petitions was the mother swer e initiating these cases not for a
local legal audience, but for one up north” (176). “1t’s not hard to imagine unmarried
mothers’ turn to ‘bastardy petitions asa way of healing the deprivation of kinship that
all endaved people suffered” (177). “ The police had been summoned by another of
Garner’sloverswho wasjealous and had reported to the police that ‘a black man was
going crazy’ in Lawrence' sapartment ‘and hewas armed with a gun’ (aracial epithet
rather than ‘black man’ was, in fact, probably used)” (181). Well, which isit: “probably”
or “in fact”? The latter example, in particular, seems inauthentic if the author cannot, in fact,
locate a proper citation to substantiate her assertions.

Near the end of her book, Franke sets up an important and stimulating question: “ One might
also provocatively ask whether marriageis better suited for straight people. By posing
thisquestion | don’t mean to align myself with those, such asthe conservative National
Organization for Marriage, who feel that only straight people should be allowed to
marry, but rather to ask whether thelegal rules and social normsthat make up civil
marriage have heter osexual couplesin mind. Put another way, isthere something
essentially heter osexual about the institution of marriage? Are marriage srulesand
normswell suited to govern thelivesand interests of same-sex couples?” (209). Yesor
No? Her question would make for an interesting debate!

“Onelesson we can draw from the early experience of same-sex coupleswith theright to
marry isthat marriage may not befor all of us. While we might all support therepeals of
an exclusion from marriage as a matter of basic constitutional fairness, we need not all
jump into marriage to demonstrate our new rights-bearing identity. If this book has any
overar ching message it isthat we ought to slow down, take a breath, and evaluate
whether marriageis‘for us” (225).

In an appendix, Franke issues“A Progressive Call to Actions for Married Queers.” | won't list them here, but
the eight points do seem to summarize what her book is about: making sure that that marriage laws help
rather than hinder same-sex couples as they seek equality in this arena. The fact that her book comes out
shortly before SCOTUS makesiits historic declaration does not diminish the importance of the issues she
raises. Hersis an important book.
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